The possibility of any meaningful relationship between the legal realists and natural law looks at first rather far-fetched. When it first appeared on the jurisprudential scene, legal realism was savagely attacked by proponents of natural law theory. To this day legal realism is depicted as a modernist, critical, at times almost nihilist approach to law, the polar opposite of the ancient natural law theory that traces its roots to Greek and Roman philosophy, and insists on unchanging objective values. And yet, two of the most famous legal realists, Karl Llewellyn and Jerome Frank, expressed in some of their writings more than a passing endorsement of natural law theory. The purpose of this essay is to try and explain this seemingly odd aspect of their work and in this way help in reassessing their work. We do so by explaining how they understood natural law and how they incorporated it in their work. Though they did not understand the term in precisely the same way, for both of them natural law was connected to the values of the community, which both of them thought were central to understanding law, for explaining how it could remain relatively certain, and ultimately, how it derived its authority. Abstract: The possibility of any meaningful relationship between the legal realists and natural law looks at first rather far-fetched. When it first appeared on the jurisprudential scene, legal realism was savagely attacked by proponents of natural law theory. To this day legal realism is depicted as a modernist, critical, at times almost nihilist approach to law, the polar opposite of the ancient natural law theory that traces its roots to Greek and Roman philosophy, and insists on unchanging objective values. And yet, two of the most famous legal realists, Karl Llewellyn and Jerome Frank, expressed in some of their writings more than a passing endorsement of natural law theory. The purpose of this essay is to try and explain this seemingly odd aspect of their work and in this way help in reassessing their work. We do so by explaining how they understood natural law and how they incorporated it in their work. Though they did not understand the term in precisely the same way, for both of them natural law was connected to the values of the community, which both of them thought were central to understanding law, for explaining how it could remain relatively certain, and ultimately, how it derived its authority.
INTRODUCTION
Legal realism and natural law? The very juxtaposition sounds odd. In popular academic imagination natural law is all about eternal principles discoverable by pure reason, while legal realism is all about 'law in flux'.
1 Natural law is the legal theory of Aristotle, Cicero, and Aquinas, whereas legal realism has variously associated with American pragmatism, logical positivism, behaviourism, psychoanalysis, modern anthropology, even quantum mechanics-all ideas firmly embedded in the twentiethcentury psyche. It is the association with these ideas that has led one commentator to say that 'with its emphasis on empirical and functional methodologies and its thoroughgoing skepticism about moral or epistemological absolutes, [legal realism] would seem to be a quintessentially modernist jurisprudence'.
2 What could such an approach have in common with the most un-modernist of legal theories, an approach that more than any other is associated with moral and epistemological absolutes?
The apparent disparity is not merely a matter of competing philosophies; it is part of history. When the realists came to prominence in the 1930s, their fiercest critics were Catholic scholars, who often contrasted legal realism with natural law. One of them wrote that, 'Realism by taking God, soul, mind, will, innate dignity, and innate de jure independence away from man, makes man the pawn of might, and breaks the neck of democracy. Godless Behaviorism and Pragmatism are the head hunters, with Democracy and popular sovereignty the victims'.
3 He associated legal realism with fascism and declared that in the battle of the day 'Democracy versus the Absolute State means Natural Law versus Realism'. 4 Moving to the present, the gulf between legal realism and natural law still appears vast. Especially in the American context, natural law is these days typically invoked in defence of conservative causes; 5 by contrast, the realists' most immediate association is with the New Deal, a political agenda that to this day remains an anathema to many on the American right. The association of legal realism with natural law theory will also sound odd to those versed in contemporary debates in legal theory. Those who see the realists as early precursors of the critical legal studies movement will agree with Joseph William Singer that the 'legal realists removed the possibility of answering…questions [like how we come to our normative commitments and how we should question them] by appeal to natural law or to the logical implications of abstract concepts'. 6 Finally, even among the narrower confines of analytic jurisprudence the association of legal realism with natural law flies in the face of an influential recent interpretation of legal realism according to which legal realism presupposes the truth of 'hard' legal positivism. 7 This reading places legal realism as the polar jurisprudential opposite of natural law theory. And yet, when one looks at the works of the people who called themselves 'legal realists', matters look less clear cut. Hessel Yntema stated that 'the classification of American legal realism in the category of positivism along with Austin, Kelsen, etc., is so superficial as to border on the perverse'. 8 This does not yet show that the realists saw themselves as natural lawyers-after all, they might have seen themselves as a new kind of approach to law-but it already somewhat destabilizes the association between realism and positivism. Even more surprisingly, when one turns to the works of the two most famous legal realists one finds in them clear affirmations of a positive connection between legal realism and natural law. As early as 1938 Karl Llewellyn wrote that 'it is difficult for me to conceive of the ultimate legal ideals of any of the writers who have been called realists in terms which do not resemble amazingly the type and even the content of the principles of a philosopher's Natural Law'.
9 Even more surprisingly, Jerome Frank, usually considered among the most extreme realists, the one realists whose views are sometimes thought to border on nihilism, 10 stated: 'I do not understand how any decent man today can refuse to adopt, as a basis of modern civilization, the fundamental principles of Natural Law.'
11 As these words do not fit the image Frank as the 'bad boy' of legal realism, they are not often discussed. When they are, they are explained away as reflecting the views of the 'later', mellower Frank (by then a federal appellate judge), troubled by the horrors of World War II. 12 We will address this claim in more detail below, but already here we will note some difficulties with it. In the same year Frank wrote the words just quoted, he published Courts on Trial, which is hardly a complacent look at the legal system. On the other hand, already in 1932 Frank forcefully denied that the realists are '"positivists" who are exclusively devoted to whatever is now happening in the legal world'. The realists, he said, were all 'eager…to improve the judicial system, to make it more efficient, more responsive to social needs, more "just", if you like that word'. One aim of this essay is therefore to make sense of these seemingly odd statements. We will argue below that rather than suggesting a radical change in the views of Llewellyn and Frank, they reflect ideas that can be found in even in their earliest, and seemingly most critical, works. Before we proceed, however, we must add an important caveat. While Llewellyn and Frank were in their day, and remain to this day, among the best-known legal realists, we do not claim that they are necessarily representative of all legal realists, let alone of some abstract construct called 'legal realism'. Both Llewellyn and Frank often warned against the 'Schools' approach to jurisprudence for its tendency to lump together different thinkers who are in fact quite different.
14 Indeed, what we say below is not meant to deny that some self-described legal realists expressed scepticism about natural law ideas. 15 And as our argument unfolds, it will become apparent that even Llewellyn and Frank understood the term somewhat differently. One incidental aim of this essay is thus to serve as reminder that all attempts to identify what legal realism is should be treated carefully. Such efforts are often illuminating, but they must be understood as constructs of the views of numerous individuals who on many things held quite different views. In this essay we therefore limit our focus to an analysis of the views of two legal realists.
One stumbling block to any meaningful discussion of the question any possible relationship between legal realism and natural law requires some clarification of the possible senses in which Llewellyn and Frank thought of themselves as natural lawyers and (if this is any different) opponents of positivism. In so doing, we must begin by setting aside several possible interpretations of these terms as inadequate. To begin, neither Frank nor Llewellyn believed that consistency with true morality was a condition of legal validity (or, more colloquially, that an unjust law was not valid law). From the vantage point of contemporary jurisprudence, this may seem odd, as the divide between legal positivism and anti-positivism is often defined in terms of legal validity. But from a historical perspective, the absence of a discussion on the matter of legal validity is unremarkable. If one looks at the long history of natural law thinking, one finds the conditions of legal validity rarely discussed. In fact, in English one is hard-pressed to find any discussions that pit legal positivism against natural law before 1930s. 16 16 The very contrast between natural law and legal positivism, as two opposing jurisprudential schools is of a much more recent provenance than is often assumed. In Germany it begins to appear in the late nineteenth century and in France some years later. In English-speaking world one begins to see the view that an unjust law is not law. 17 Since many prominent natural lawyers profess a decided lack of interest in the question of legal validity and are willing to countenance the possibility of unjust laws, the absence of a discussion of this question in Llewellyn and Frank's works does not undermine our suggestion that they endorsed versions of natural law.
After setting aside such questions, is there any remaining interesting connection between legal realism and natural law? Even if so, is the connection of more than antiquarian interest today?
18 Our answer is, Yes and yes. First, by appealing to natural law Frank and Llewellyn both signalled their commitment to the reality of value and the possibility of reasoning about it. Even if they could not come to accept everything carried under the banner of natural law, they maintained a faith in some notion (however vaguely specified) of moral reality. Second, Llewellyn and Frank believed that one could not clearly distinguish between legal and other sorts of norms, whether moral, social, or political. And third, Llewellyn and Frank saw their views about law and jurisprudence as closely related to inquiries about politics, and especially American politics. More specifically, their account of law was an account of American law, which they presented as intimately tied to American democracy, both of which they explicitly connected to natural law.
Not every legal positivist will disagree with all three points; the third one in particular is these days accepted by many legal positivists. But taken together, these three points represent a position clearly at odds with the views of many twentieth century and contemporary legal positivists, including the most prominent Anglophone legal positivist, H.L.A. Hart. 19 Indeed, on all three counts Llewellyn and Frank can count as allies Hart's primary anti-positivist antagonists, Lon Fuller and Ronald Dworkin, both of whom, at least on occasion, associated themselves with natural law. 20 it only in the 1930s in writings of scholars well-versed in European jurisprudence. See e.g., K.N. Llewellyn, 'On Philosophy in American Law ' (1934) 
I. KARL LLEWELLYN: THE ROMANTIC NATURAL LAWYER
In Hart's famous characterization, American jurisprudence swerves between two extremes he dubbed the nightmare and the noble dream, extreme scepticism of the law on the one hand, and unbridled faith in it on the other. And though Hart stated that the nightmare view is most associated with legal realism, 21 in that essay he recognized (in a way he did not recognize before) that at least as far as Karl Llewellyn was concerned, the picture was more complex. 22 The truth is that the more one reads Llewellyn, the more difficult it becomes to imagine a more enthusiastic noble dreamer of the law. Rather than a sceptic, Llewellyn was the law's greatest romantic.
23
The following words give a sense of Llewellyn's romanticism: 24 There is the man who loves creativeness, who can without loss of sleep combine risktaking with responsibility, who sees and feels institutions as things built and to be built to serve functions, and who sees the functions as vital and law as a tool to be eternally reoriented to justice and to general welfare. There is the other man who loves order, who finds risk uncomfortable and has seen so much irresponsible or unwise innovation that responsibility to him means caution, who sees and feels institutions as the tested, slow-built ways which for all their faults are man's sole safeguard against relapse into barbarism, and who regards reorientation of the law in our polity as essentially committed to the legislature. 
27
The quest of Right Goals and its role in any healthy institution of law points towards the sense Llewellyn saw himself as a natural lawyer. On its own, however, it establishes only a superficial link with natural law thinking. Moreover, like many enthusiasts for the common law before and after him, Llewellyn was wary of philosophical abstractions, and therefore had another reason to be wary of appeals to natural law. He worried that many natural lawyers committed 'the error' of going on a quest that 'carries the quester into the realm of untestable truth'. 28 It was tempting but dangerous for the committed natural lawyer to end up with nothing but 'a fighting faith, explored and buttressed by his reason, but necessarily inconclusive on the level of testable truth'. 29 Llewellyn therefore distanced himself from the view that judges should turn to their understanding of what right reason required in their quest for identifying the law.
30
But if natural law was neither abstract reason nor the judge's own reason, what was it and where did come from? In an early discussion Llewellyn stated tentatively that 'it is to law that we owe the conception of justice', it is the law's 'own perfection', 31 and that it is this idea that provides the main limit and constraint on the judge. 32 This statement reflects a fairly familiar idea of the common law as a basis for its own improvement. This is the idea that sees the common law as a practice that 'works itself pure', by reworking and refining disparate decisions into a coherent set of principles. A few years later, when Llewellyn began to make more open references 'free law' movement. It has been forcefully argued that the free law movement has been an intellectual source for American legal realism. See James E. Herget & Stephen Wallace, 'The German Free Law Movement as the Source of American Legal Realism' (1987) 73 Virginia Law Review 399. While we do not deny that there are important similarities between the writers in of the two 'schools', it is notable that Llewellyn was fairly critical of free law. After stating that the judge's 'freedom of movement' is only within 'a small space', he added that '[t]he only noteworthy contribution of the "free law" movement is…to advocate that [the] freedom of movement be consciously understood and not exercised blindly'. Llewellyn, ibid. As we will show below, Llewellyn had closer affinities to the German historical school, which was one of the free law scholars' targets.
27 Llewellyn (n 14) 60. Incidentally, it was because Kelsen ignored this aspect of law that Llewellyn thought his work was 'sterile'. Ibid. 28 Ibid. 32 ' [C]ourts must move within the framework of the given rules. The rules, however socially unjust they seem to [any individual]…are there. The court is in part their mouthpiece. What it can do, all it can do, is to soften a little there and there in a detail the rigor of the general scheme'. Ibid, 80. to natural law, it becomes possible to identify a subtle but crucial shift in his view. Llewellyn began to distinguish between the 'philosopher's Natural Law' and that of the lawyer. 33 The former, while significant is too abstract and general to be of much use for the practical needs of a lawyer who seeks fairly determinate solutions to legal problems. When the lawyer is concerned with natural law, by contrast, he is concerned with 'his rules for his society '. 34 This is where the lawyer's natural law was far more significant. What was that? Llewellyn's new alternative to 'untestable truths' of the philosopher was no longer to quarry the law's own materials for answers. Instead, Llewellyn suggested that the source of law's improvement was the people. The more familiar natural law theories focus on 'Goals as the heart of Jurisprudence and on Right Reason as a method'; theories that focus on positive law and seek to find answers to novel problems there 'center on the prevailing Rules and Concepts of Law as the structured machinery without which nothing gets done and on formal logic as a method'. This approach, however, ignores '[t]he people whose law Law is and for whom Law is'. It is for this reason that for Llewellyn natural law 'bears a relation to positive law…which is curiously similar to the relation of such positive law to actually prevailing human behavior'. 35 Modifying the familiar image of natural law as higher law, Llewellyn stated that '[i]f in one sense Official Law (and Natural Law) must be above the people to control them, in another sense it must be in and of them, or it ceases to be in society'. 36 Thus, against the familiar image of natural law as a set of unshifting Archimedean points in a constantly changing world, Llewellyn offered a different conception of natural law as the basis for his risk-taking ideal for the law. Natural law thus stood for the essential vitality of law, for its openness to critique and change. The courts who adopted such an attitude, courts that worked in what Llewellyn called the 'grand style', often described their jurisprudence in terms of natural law: 'To me…the feature which they treat as "Natural Law" thinking has as its essence a conscious and sustained quest for and accounting to the best reason a court could find'. 37 Llewellyn took to be the essence of his view the words he quoted from nineteenth century German commercial lawyer, Levin Goldschmidt:
Every fact-pattern of common life, so far as the legal order can take it in, carries within itself its appropriate, natural rules, its right law. This is a natural law which is real, not imaginary; it is not a creature of mere reason, but rests on the solid foundation of what reason can recognize in the nature of man and of the life conditions of the time and place; it is thus not eternal nor changeless nor everywhere the same, but is in-33 Llewellyn (n 9) 3-4. 34 Ibid, 4 (emphasis in original). 35 Ibid 5. 36 Llewellyn (n 14) 72; see also Llewellyn (n 9) 6. 37 Llewellyn (n 30) 422.
dwelling in the very circumstances of life. The highest task of law-giving consists in uncovering and implementing this immanent law.
38
As Llewellyn intensified his focus on prevailing norms among the people as the source for law's development, he was moved to suggest that even those who spoke of natural law in the sense of timeless, universal principles, were more often talking about what they were familiar with: '[W]hen the natural law philosopher proposes his ideal solutions', Llewellyn wrote, 'he again and again reverts to positive law of his homeland'. 39 On another occasion he warned of the error he attributed to 'fourth-rate Natural Lawyers', the error of treating the conventions of their day as reflecting some self-evident reality. 40 The standards by which laws are to be assessed, then, were not timeless: 'in regard to matters of change or crisis I am prepared to argue firmly that right timing…also becomes a vital aspect of the rightness…of the relevant portions of right-law [i.e., what law ought to be]'. 41 This is because what the law ought to be, the idea that the law ought to pursue must be 'so built as to have heavy impact upon its own people, and so upon the people of some one particular time, place and cultural tradition'.
42
Those who still find odd Llewellyn's suggestion that natural law was implicit in a society's norms and values might try to dismiss it as the product of an idiosyncratic definition of the latter term, which means almost the opposite of the prevailing understanding of the term. But this understanding was not an invention of Llewellyn's wild imagination. If one tries to find the intellectual sources on which Llewellyn drew for his views, there seem to be two main sources. One, already alluded to, is German romanticism and its legal counterpart, the historical school of jurisprudence and its interpretation of natural law. 43 The other, no less important, is American ideas of selfgovernment and democracy, and their relationship to natural law. Llewellyn's embrace of natural law can thus be understood as an attempt to bring together these two 38 Ibid, 122. Of these words Llewellyn said: 'I doubt if the matter has ever been better put than that'. strands of thought. Llewellyn did this through his interpretation of the 'common law tradition', especially in its American incarnation.
Llewellyn did this by connecting three ideas-historical jurisprudence, the common law, and democracy-to 'the people'. Llewellyn was not the first to draw a link between the first two, 44 but more than those before him he drew an explicit connection between American common law and American democracy. In one of his discussions of his distinction between the 'formal' and 'grand' styles of adjudication he drew a contrast between a view that seeks to 'discipline society' and the view that seeks to 'follow society'. In this and other respects the formal style 'r[a]n counter' to various ideas 'gathered under the label of "democracy"', 45 at least if democracy as understood, as it did for him, as an 'active participation of the beneficiaries'. 46 In a similar way he highlighted American common law's 'earthly rooting', its distributed nature among the different states, the fact that it was a law that 'voices…the residual non-expert horse-sense of the community'.
47
The idea of self-government or popular sovereignty has been central to the American conception of democracy, and the debates on the structure of the American polity that accompanied the founding of the United States and the adoption of the federal Constitution can, in part, be understood as debates on the problem of reconciling ideas of natural law with ideas of self-government. 48 Whether and how this is to be done has been the subject of numerous studies on the political ideas at the time of the founding of the American republic. For our purposes, what matters is the way Llewellyn blended these ideas to present what he thought was a distinctly American conception of the common law as an essential ingredient of American democracy.
Though not a matter on which Llewellyn wrote at great length, what he did write reveals a political theory of law, one that sees this societal natural law as imposing a constraint on judges and providing certainty to the law that legal texts on their were incapable of providing. It provided a political limit to legitimate (and perhaps also feasible) use of the law for the promotion of social change. At the same time, this is a vision of law that is fundamentally opposed to government that is 'secret, self- sufficient in judgment and standard, accounting neither to the individual for particular decision nor to the public for general policy'. 49 All of this calls for some revision of the still-popular image of legal realism, or more accurately of Llewellyn's legal realism, and its place in the map of contemporary legal theory. Hart correctly recognized Llewellyn's views as fundamentally at odds with his, but his explanation of the difference was mistaken because he misunderstood Llewellyn's position. In The Concept of Law Hart treated Llewellyn (on the basis of a single sentence taken out of context) as a paradigmatic example of rule scepticism. 50 But this is a mistake, since, as we have shown, Llewellyn never doubted that rules provided the law with considerable certainty. 51 The difference between Llewellyn and Hart lies elsewhere. In Hart's view, the legal rules are capable of constraining because their verbal formulations apply clearly to some cases. 52 For Hart (and many other legal positivists) these clear and uncontroversial applications of rules mark out the limits of law's domain. 53 Hart did not think judges can never rely on moral considerations, but when they did so they were relying on moral or social considerations that stood outside the law.
54
Llewellyn rejected all this. Law was largely certain, but not because deduction from legal rules provided certainty, and definitely not because there was a clearlydefined domain of law identified as the domain of posited legal rules. Law for him was largely certain precisely because law was more than legal rules. 55 In contrast to the positivist picture, both the constraints that fix the content of the law, and the ideals that law should pursue, are part of the law. Thus, there are no clear boundaries between law and society, and between law and non-law. 56 It is the process of socialization that 49 Llewellyn (n 45) 42. Llewellyn attributed these features to the British style of government. Ibid. This makes for a parallel contrast between Llewellyn's view of American and British common law. See K.N. Llewellyn, 'On the Good, the True, the Beautiful, in Law' (1942) provides the limiting constraints fixing the content of law, but also the law's ideals. Indeed, in this picture the distinction between the reality and ideal of the law becomes blurred. This, we think, is the deepest sense in which Llewellyn is an antipositivist and the sense in which he thought of himself as a natural lawyer.
57

II. JEROME FRANK: PRAGMATIC SCHOLASTICISM
There is admittedly something ironic about ascribing the label 'natural law' to any of Jerome Frank's views. The reason is that Frank himself often shunned the term, concluding it was too malleable and ambiguous to be of much use. Nevertheless, like Llewellyn, he endorsed philosophical views associated with both ancient and modern versions of natural law theory and expressed increasing sympathy for what he took to be its main principles. Frank's commitment to those principles, including his faith in the natural freedom and individual dignity of all humans, may seem at odds with the scepticism for which Frank is famous.
58 For that reason, and as already noted, some have been tempted to write off the former set of views as the result of a postwar transformation of sorts, fuelled by a need to distance himself from legal-realist ideas linked by others to the rise of fascism and Nazism. But while it is true that Frank's discussions of natural law mostly occur in the 1940s, we argue that both his faith and his scepticism stem from the same pragmatist philosophical outlook, which one finds in even his earliest writings.
There is no doubt that Frank had trouble with the term 'natural law'. In some of his later writings, he criticized it and called for its abandonment.
59 He said he found the term ambiguous, confusing, and susceptible to abuse. He wrote, for example, that even 'Nazidom has its ideals, its own vicious notions of "natural law" and justice'.
60
Closer to home, the language of natural law and natural rights had been used 'to sanctify the most deplorable consequences of the commercial revolution', by which (praising the 'humanistic spirit of Erasmus and Thomas More, with its rejection of asceticism, its stress on the individual man's dignity and moral worth in this world, its ideal of developing the best of man's nature in a just society'). 59 Ibid, 298 (referring to natural law as a 'dangerously ambiguous terminology'); Biedler v. Bookmyer, (1943) 134 F.2d 828, 830 note 7 (lamenting that 'most persons who are not students of Scholastic jurisprudence (and some who purport to be) give, other, and often conflicting, meanings to "Natural Law"').
60 Jerome Frank, Book Review, (1944) 70 There were also a few secondary principles, such as 'not to kill, not to steal, to return goods held in trust'.
71 Most importantly, Aquinas understood that how these principles applied to actual human problems varied with time and place. Thus, the chief virtue of Aquinas's understanding of natural law was that it was 'exceedingly flexible and relatively undogmatic'.
72 Moreover, Frank endorsed the views that such values as freedom, justice, and equality really exist, that one could reason about them, and that judges should make reference to such values when deciding cases. In that sense, then, it seems plausible to characterize Frank as a defender of natural law.
Or does it? Even if one acknowledges that Frank wrote such statements of support for these natural-law views, one might still object that they seem entirely ad hoc and thus insufficient to alter our overall impression of Frank's thought. More than Llewellyn, these views seem plainly inconsistent with the extreme scepticism about law and judicial decision-making that made Frank famous.
73
One explanation for this apparent change in view is a historical one. Frank wrote Law and the Modern Mind in 1930, when sceptical views about religion and morality were increasingly common among social scientists and intellectuals in the United States.
74 But by the time Frank was writing Fate and Freedom, the Allies were engaged in a world war against fascist and Nazi regimes, and the legal realists with whom Frank had been associated, had been attacked for endorsing views that gave philosophical support to such regimes. Thus, some have suggested that Frank's volte face 68 Pound's endorsement of the view that eternal principles of natural law 'were not merely discoverable, but which, generally speaking, the jurists had discovered' was akin to 'a small boy with a grown-up vocabulary talking of an ideal father').
74 Purcell (n 3) 41.
is best understood as an effort to mollify his critics and to pledge his allegiance to truth, justice, and the American way. Indeed, many scholars have interpreted Frank's and other realists' writing in something like this way.
75
There is a morsel of truth in this explanation. Frank himself acknowledged that the experience of confronting the Nazi regime made the recognition of certain basic human values particularly pressing.
76 But the charge that Frank fundamentally changed his views does not hold up under scrutiny, for it ignores both the extent to which Frank's deeper philosophical commitments remained consistent over this time period and the extent to which his understanding of natural law flowed from those commitments.
In particular, from his earlier writings to his latest ones, Frank was a philosophical pragmatist who assessed metaphysical concepts and theories-whether about the nature of the world, of the person, or of law-by how well their practical consequences served human needs and purposes. 77 Frank combined this background philosophical view with a conviction that the most important human purpose in the political or moral sphere was to improve society overall, and that a judge's most important purpose when deciding cases was to ensure that justice is done in the individual case. This combination of philosophical outlook and substantive moral convictions about human purposes help explain the apparent contradictions noted above. For Frank, a properly sceptical attitude, which sees all knowledge as partial, ought to stimulate, rather than dampen, efforts to achieve reform and justice.
In the moral and political sphere, Frank embraced the quintessentially American idea that the future could be better than the past, together with the more controversial idea that law and government are an important means for achieving that goal.
78 In his view, in order to make good on that possibility, the American people had to recognize that they had control over their own destiny and the freedom to choose wisely. And that meant rejecting the doctrine of scientific determinism. 'The world's future', he wrote, 'depends on human purposes, not on fate'. While some things are inevitable, he explained, others are not, so that '[w]e must reject the suggestion that we are 75 See note 12. 76 Frank (n 58) 294 (explaining and endorsing the view that natural law has become all the more important to recognize 'now that we have been shocked by the Nazi assault into a realization of the worth of our basic ideals'). 77 See, e.g., ibid, 169 ('What criterion should one use in choosing between the competing assumptions of causality and acausality, neither of which can be "scientifically proved"? The criterion of their respective consequences.'). The argument supporting this pragmatist or 'humanist' interpretation of but molecules in a wave of the future. We must assert our faith in the power of free men to preserve a civilization in which freedom will seem to have been inevitablebecause free men have effectively willed that it should persist'.
79 And for Frank, rejecting determinism meant welcoming the inherent unpredictability of life. Frank thought we ought to embrace 'the Renaissance belief in the reality of chance, a belief which the orthodox religion of science regards with horror'.
80
These quotations all come from Fate and Freedom, but there are important continuities and similarities between his earlier and later works. Frank's almost obsessive concern with the need to come to grips with deep epistemic uncertainty pervades his first book, Law and the Modern Mind. 81 Frank was primarily concerned there with attacking the demand for legal certainty, which he thought reflected childlike longings for security and comfort. But he found the same immature impulse driving what was, in his view, an equally quixotic effort to uncover causal laws governing the universe.
82
'Science, wisely considered is no substitute for the all-wise, all-powerful father', Frank insisted. 'The fact of change and chance must be bravely faced'.
83
We can now see more clearly why Frank both embraced many of the substantive moral and political values associated with natural law but resisted the label itself. On the one hand, he recognized that the core principles of a Thomistic natural law were invaluable as ideals and guides for action. 84 They were sound if vague first principles and for a pragmatist like Frank, that fact was sufficient to justify belief their existence. 85 But he resisted the idea that these principles closed any inquiry and that any particular application of those principles was permanently carved into nature itself because that view needlessly limited man's capacity to improve social and political life. That is why Frank was so concerned with showing how moralistic notions of natural law were, as a historical matter, bound up with the view that physical laws causally determined everything in nature, including human behaviour. By appealing to 'laws of nature' both the normative and the causal versions of natural law had the consequence of limiting the possibilities for, and motivation to achieve, human freedom.
86
In this way, Frank's scepticism served as a source not of despair but of faith, both in man's dignity and in social progress. If we can only gain knowledge of the world through our (limited, partial) human perceptual and cognitive faculties, then we can never know with certainty what the natural world is really like or how it operates. This means we need not accept the stultifying and depressing assumption that all human behaviour has been causally predetermined. Instead, since believing in free will, human dignity, and the core, eternal principles of natural law helps us bring about a more just and humane world, we are justified in holding such metaphysical and moral commitments. 87 At the same time, remaining humble about our ability to discern what those general principles of natural law require in any particular set of circumstances should make us pause before advocating policies on the assumption that 'nature' requires them. ' Less cocksure about what we know and can know', Frank explained, 'we can be more sure that our choices will be real, not illusions'.
88
We can see the same kind of dynamic at work in Frank's discussion of legal decision-making, where once again he uses scepticism to motivate and justify the pursuit of justice. In his early work the logic of Frank's argument is as follows: It is impossible to be certain about how judges will decide cases, either by looking to the relevant legal rules (as traditional jurists had argued) or by using the methods of social science (as other realists had argued). 89 The reason is that a judge's idiosyncratic (and hence unpredictable) biases and prejudices often determine how he finds facts-for example, which witnesses he will believe and which he will not-thereby making it nearly impossible to predict how the legal rules will apply to future cases, even when those rules are clear. 90 Thus, there is little point in judges trying to decide cases in such a way as to develop rules for future cases. 91 Instead, Frank argued, such legal uncertain-ty should encourage judges to focus on the one thing that they can know and can control, namely how the legal materials ought to apply to the parties to the present case. For in Frank's view, the rules were simply instruments whose purpose was to serve justice to the parties in the case, so they should be interpreted accordingly.
92
Frank was thus hardly sceptical about the possibility of securing genuinely just outcomes in individual cases. He merely thought that to pursue justice judges had to treat legal rules flexibly and attend primarily to the particular facts of the case. 'The judge, at his best, is an arbitrator', Frank insisted, 'a "sound man" who strives to do justice to the parties by exercising a wise discretion with reference to the peculiar circumstances of the case. ' 93 His task, according to Frank, was to do 'equity' in the Aristotelian sense. 94 Indeed, Frank's only criticism of Aristotle was that he treated equity as distinct from, and even contrary to, 'law', whereas Frank insisted that the two were 'so thoroughly intermingled that it is impossible to divide them'.
95
In this way, we can see a position that bears important similarities to his later views. He thought that values were more than mere prejudice and that judges should rely on them to reach just outcomes based on the particular circumstances of the case. 96 What distinguished Frank's approach from more traditional views of natural law, however, was that for Frank, the key to securing just outcomes in adjudication lay not in properly deducing conclusions from the rules, nor in rigorously searching through of the case law. It required instead that judges attempt to overcome their own biases and prejudices through a process of introspection and self-analysis in the hope that doing so would enable them to discern in a less distorted way the relevant moral (and legal) considerations.
97
Though Frank held on to all this throughout his life, one can identify a shift in his views from this highly personalist views of his earlier works toward greater respect for the values held by the people. We identified a similar shift toward this view in Llewellyn's work, although they drew on different intellectual sources in reaching this view. Frank contrasted Plato's conception of natural law with Aristotle's. Plato's version of natural law was eternal and unchanging; Aristotle, by contrast, 'saw unconquerable unruliness, spontaneous chance and change, as part of reality, [and therefore] his notion of "natural law" was not likely to be that of an "absolute standard," permanent and unchanging'. 98 Frank drew an explicit link between Plato's conception of natural law and his totalitarianism and his 'contempt for democracy', and between Aristotle's openness to chance and his support for 'the loose texture of democracy'.
99 In Frank's thinking a central reason for democracy is its recognition that certainty is an illusion and that those who claim to the right to rule because they have all the answers must be resisted. This is how Frank tied an epistemological thesis to political theory.
100
Frank drew a similar connection between metaphysics and legal theory in a judicial opinion touching on the question of judicial impartiality. To be impartial judges need not, indeed cannot, become devoid of values, he said. This level of disinterestedness is only available to the dead. To the living, appeal to values is necessary and desirable. But which values? Frank mentioned, once again, the possibility of 'universal values' acknowledged by 'those devoted to "natural law" philosophy', but stated that these values are 'few and highly general' and 'their applications vary with time, place and circumstance'. 101 In a manner not dissimilar to Llewellyn, he argued that what determines their content and application in particular circumstances were the values of the community:
[E]very human society has a multitude of established attitudes, unquestioned postulates. Cosmically, they may seem parochial prejudices, but many of them represent the community's most cherished values and ideals. Such social pre-conceptions, the "value judgments" which members of any given society take for granted and use as the unspoken axioms of thinking, find their way into that society's legal system, become what has been termed "the valuation system of the law." The judge in our society owes a duty to act in accordance with those basic predilections inhering in our legal 98 Frank (n 60) 1129; cf Frank (n 69) 234-35; Frank (n 58) 295. For our purposes, it matters little whether this is a plausible reading of Aristotle. Interestingly, around the time a rather similar conception of natural law 'whose practical application will change as current notions of society change' was presented as the unacknowledged basis of legal realist Thurman Arnold's work. See Edward H. Levi, 'The Natural Law, Precedent, and Thurman Arnold' (1938) 24 Virginia Law Review 587, 611-12. 99 Frank (n 60) 1127-28.
system (although, of course, he has the right, at times, to urge that some of them be modified or abandoned).
102
The values that underlie the law may be indefensible from the perspective of the cosmos, but that does not make them less real, and-in a democracy-less binding on the judge. Frank recognized that this was no panacea. He openly admitted that even in a particular period there is never perfect uniformity of opinion among all people, 103 which meant that uncertainty, in both law and fact-finding could not be eradicated. But just like in his earlier, more individualistic, perspective, Frank argued that these values should not be hidden or ignored. That was the kind of pragmatic constraint that was appropriate for an open, democratic society. This view about how judges ought to go about resolving disputes was related for Frank to his views about the nature of law, and to the extent that we can find in them similarities to contemporary position, here too his views reveal clear continuity and seem to fit contemporary natural law theory (or at least versions of anti-positivism) much more than legal positivism. In Law and the Modern Mind Frank dismissed the positivist thesis about the limits of law: 'what Pound calls law and what he calls nonlegal cannot be separated. They are so thoroughly intermingled that it is impossible to divide them'.
104 Some fifteen years later, in discussing 'the relation of the natural law thesis to judicial activities' Frank states, in a manner that would not be out of place in Fuller: '"Thus the ideal is constantly becoming the positive" and "in the evolution of the common law system the opposition between positive and natural law is constantly overcome"'. 105 that we all share is so thin and banal that no-one could possibly object to it, or we mean by 'legal realism' utterly different things. With regard to some things, it may well be that we are all realists because the realists ideas are indeed rather banal and incontestable; although if that is the case, the realists would have little claim to being the seminal figures they are often held up to be. 106 Thus, it seems more likely that scholars are drawing different lessons from the realists based on their own interests, values, and purposes.
Nor do we claim to be any different in this regard. No doubt we too are reading Llewellyn and Frank (and 'legal realism' more generally) through the lens of our interests, values, and purposes. And indeed, that recognition may itself one of the core messages both Frank and Llewellyn considered part of their legal realism. Nevertheless, while recognizing the historical embeddedness of all efforts to theorize about law (or any other social or political phenomenon), two points are worth mentioning. First, in our goal of reconstructing the thought of Frank and Llewellyn, we have above all sought to interpret what these thinkers said on their own terms, rather than simply assume that we can understand them by placing them within a particular historical context or political movement.
Second, our own interpretation of realism cannot be explained as merely the product of our historical moment, because in fact it cuts against the grain of the most popular interpretations of realism today. Legal realism is now back in vogue, even spawning a modern reincarnation known as 'new legal realism', in part because there has been renewed interest and confidence in bringing the social sciences to bear on legal issues. 107 Thus, these days scholars-even those critical of the 'empirical turn'-typically treat legal realism as largely an effort to convert law and legal scholarship in a more social scientific direction. Morton Horwitz, for example, has criticized '[t]he social science methodology that Llewellyn sought to represent…as the essence of Realism'.
108 But although many of the legal realists certainly did see real possibilities in a more social-scientific orientation in legal scholarship, Llewellyn and Frank were in fact among the least enthusiastic about such an approach. In their different ways, they put much greater focus on law as part of the humanities, as an 'art' or a 'craft'. This may be yet another reason why they felt more comfortable with the label of natural law than some of their realist contemporaries.
